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IN THE COURT OF APPEALS 
OF THE STATE OF UTAH 
BRUCE WHITED, 
Appellant, 
vs. 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah Corporation sole, and JOHN DOES 
1 THROUGH 10, 
Appellees. 
Case No. 20060442 CA 
BRIEF OF APPELLANT 
JURISDICTION 
Jurisdiction is conferred on this Court by Utah Code Ann. § 78-2a-3(2)(j) (2002). The 
judgment appealed from was entered April 24, 2006 (R. 624), and a timely request for 
permission to file an interlocutory appeal was filed with the Supreme Court on May 15,2006. 
Permission to file the interlocutory appeal was granted on June 7, 2006. 
ISSUES PRESENTED 
1. Whether the District Court abused its discretion in denying Appellant Bruce 
Whited's motion to amend his complaint. Careful analysis of the docket reveals that the 
1 
District Court based its decision in whole or in part on its previous decision to forbid 
discovery, thus leading to the second issue presented. 
Denial of a motion to amend is typically reviewed for abuse of discretion. Kelly v. 
Hard Money Funding, Inc., 2004 UT App 44, f 14, 87 P.3d 734. In Gaw v. Department of 
Transportation, 798 P.2d 1130 (Utah Ct. App 1990), this Court held that "the trial court does 
not properly exercise [its] discretion where its decision is based upon a misconception of 
law." Id. at 1134; see also In re Carmaleta B., 579 P.2d 514, 523 (Cal. 1978) ("[W]e 
recognize that such discretion can only be truly exercised if there is no misconception by the 
trial court as to the legal basis for its action."); cf Gregerson v. Jensen, 617 P.2d 369, 372 
(Utah 1980). 
In Ferris v. Jennings, 595 P.2d 857 (Utah 1979), the Utah Supreme Court therefore 
held that in cases where a discretionary ruling was based on an incorrect understanding of 
the law, "the party aversely affected thereby is entitled to have the error rectified and a proper 
adjudication under correct principles of law." Id. at 859. 
2. Whether the District Court abused its discretion in denying Whited's motion 
to compel discovery relating to conducting nonintrusive measurements of wells belonging 
both to Appellee Corporation of the Presiding Bishop ("CPB") and to the proposed 
defendants Whited sought to join by his motion to amend. Appellate courts may not interfere 
with a District Court's broad discretion governing discovery rulings unless abuse of 
discretion is clearly shown. Tuck v. Godfrey, 981 P.2d 407 (Utah App 1999). 
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3. Whether the District Court committed legal error in basing both its decision to 
deny the motion to amend and its decision to deny the motion to compel on a unique species 
of claim preclusion, under which the District Court concluded that Whited could not proceed 
in the face of a previous District Court decision concerning CPB and a party unrelated to 
Whited. Whether issue or claim preclusion can be the basis for dismissing a claim is a legal 
issue reviewed for correctness. Conder v. Hunt, 1 P.3d 558 (Utah App 2000). 
DETERMINATIVE LAW 
Rules 15 and 34 of the Utah Rules of Civil Procedure are attached as Appendix 1. 
STATEMENT OF THE CASE 
A. Nature of the Case. This is an appeal from an interlocutory order in a civil 
action. 
B. Course of Proceedings and Disposition Below. On May 26, 2005, Whited 
made a Rule 34 request to place monitoring devices in wells owned by a variety of persons 
as common owners. These owners included CPB and other individuals Whited attempted 
later to join in the litigation as defendants. (Rule 34 Request, R. 427-428). 
CPB refused to allow the inspection. Whited filed a motion to compel on July 29, 
2005 (Motion to Compel, R. 452-472). This motion was supported by an attached affidavit 
of Dr. D. Kip Solomon. 
CPB responded on August 24, 2005. CPB argued that the wells in question could 
have no hydrologic connection with Whited's water right, citing evidence in a prior case, 
3 
Washington County Water Conservancy District v. Morgan, Fifth District 970501420. 
Whited had no role in that case, nor was he in privity with any party in that case. CPB also 
argued that Whited had not secured permission from other well owners in seeking his Rule 
34 property inspection (CPB Response, R. 473-522). Whited filed a reply memorandum on 
September 16, 2005 (Reply Memorandum, R. 523-530). 
On October 27,2005, the court clerk called CPB's counsel requesting that he prepare 
an order denying the motion to compel. No instructions regarding the contents of the order 
were given. The clerk did not call Whited's counsel, nor advise him in any way that CPB's 
counsel had been called. CPB's counsel advised Whited's counsel of this contact and 
instruction in a letter received October 31, 2005, which was accompanied by the proposed 
order (Appendix 2). 
The manner of the District Court's denial of the motion to compel was clarified when 
Whited's attorney received the record below incident to filing this brief. The District Court 
instructed Mr. Olson to prepare the order without minute entry, docket entry or reasoning 
(see Docket, Appendix 3). This largely corroborates Mr. Olson's letter. Once the record 
below could be examined, Mr. Whited's attorney discovered a hand-written note stating: 
"Lail (OR Civil Clerk who is handling this case). 26 Oct 2005 12:34 P.M. Please Contact 
Eric Olson/Stephen Geary at Kirton & McConkie (801) 328-3600 Re: Bruce Whited v. CPB 
Ask them if they would like to Prepare an order Denying Plaintiffs Motion to Compel in this 
Case 030501769 050500132 Thanks, EAL" In the left hand corner of this note appears 
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different handwriting stating "Yes—They will submit the order". The first set of handwriting 
is presumably Judge Ludlow's; the second set is presumably that of the responding clerk (see 
Appendix 4). This note appears in the court file, but is not paginated or otherwise fastened 
into the file. 
Whited timely objected to the Order on November 4, 2005, expressing concern over 
the "phone order" nature of the drafting of the order and requesting clarification of the basis 
for the Court's ruling. (Objection, R. 560-562). The Court signed the Order before the time 
to submit an objection had expired under the rules (Order of November 1,2005, R. 557-559, 
Appendix 5). 
On March 1,2006, Whited filed a motion and memorandum to amend his complaint, 
with a copy of the proposed amended complaint. The amendment would have added the 
additional well owners as defendants. (Motion and Memorandum Re: Whited's Motion to 
Amend Amended Complaint, R. 574-598). The pretrial scheduling order in the matter 
permitted amendment until March 1, 2006. (Scheduling Order, R. 563-569). 
CPB opposed the motion on March 3, 2006. It relied in large part on its previous 
argument that there was no hydrological connection between its wells and the Whited water 
right, and on the District Court's previous ruling denying Whited's motion to compel. 
(CPB's Opposition to Motion to Amend, R. 601-609). Whited replied on March 21, 2006 
(Reply supporting Motion to Amend, R. 610-613). 
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On April 24,2006, the District Court affixed a sticky note to Whited's proposed order 
allowing amendment, stating, "The Court has reviewed the memoranda submitted by the TC 
& A with respect to TI'S request to Amend the amended complaint in this case. The Court 
denies the TC'S request to file his second amended complaint EAL 4/24/06." (Order with 
Sticky Note, R. 624-625, Appendix 6.) 
C. Statement of Facts. This is a water interference case. Appellant Whited owns 
springs (Sawyer Springs) in the New Harmony area (just south of Cedar City), and the 
appellee CPB owns wells nearby. Whited contends that when CPB pumps from these wells 
his springs either diminish or no longer flow. (Verified Complaint, R. 1-20). 
This appeal arises from the procedural history set forth above regarding the denial of 
Whited's motion to compel and motion to amend. 
SUMMARY OF ARGUMENT 
In the proceedings below, the District Court denied two of Whited's motions in quick 
succession: a motion to compel inspection of CPB's wells, and a motion to amend that 
sought to join co-owners of the wells. The inspection of the wells contemplated the 
placement of small wire probes that could document the degree and timing of well 
drawdown. Whited's expert requested the placement of the probes in order to form his 
conclusions regarding the interrelationship between the wells and the springs. The District 
Court did not state its reasoning for either denial, but the CPB took the position that no 
hydrological relationship could exist between Whited's springs and the CPB wells. (CPB 
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also argued that it could not give permission for inspection since other co-owners were 
involved. This argument was part of the reason Whited subsequently filed the motion to 
amend). 
CPB's lack-of-interrelationship argument was based on a previous ruling in a case 
between CPB and the Washington County Water Conservancy District. Whited has no 
relationship or privity with the District. The District Court issued no opinion in its denial of 
Whited's motion (rather, it telephoned CPB's counsel ex parte to prepare an order). The 
District Court presumably adopted CPB's argument in making its ruling. This amounts to 
claim preclusion, applied offensively to a nonparty. The law does not allow this in any form. 
Whited later attempted to amend his complaint, before the deadline in the scheduling 
order for doing so, to add the other owners of the wells as defendants. This would have 
eliminated the defense CPB had raised in its opposition to the motion to compel that other 
owners of the wells would need to give their permission in order for Whited to inspect the 
wells. In opposing the motion to amend, CPB again raised the Washington Water 
Conservancy case. CPB argued that because the District Court had denied the motion to 
compel (because of the previous ruling in the Washington Water Conservancy case), the 
District Court was required to deny the motion to amend. The District Court denied the 
motion, this time with a sticky note affixed to Whited's proposed order. Once again, this 
amounted to impermissible claim preclusion against a nonparty. 
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ARGUMENT 
I. THE COURT'S DENIAL OF THE MOTION TO AMEND 
NECESSARILY RELIED ON ITS DENIAL OF THE MOTION 
TO COMPEL, AND THEREFORE THIS COURT SHOULD 
ADDRESS THE REASONING BEHIND BOTH DENIALS. 
This interlocutory appeal stems from the District Court's refusal to allow Whited to 
amend his complaint within the time frame set forth by the pretrial order. That denial was 
directly related to an earlier denial of a motion to compel. Material to both denials was a 
previous court decision unrelated to Whited. Both denials relied exclusively on an illegal 
and unprecedented application of issue preclusion (discussed at length in section II). 
A bit of sleuthing in the record is required to figure out what happened below, since 
the District Court provided no guidance on what it did or why. The District Court did not 
state its reasoning for denying Whited's motion to amend: it simply affixed a sticky note to 
Whited's proposed order denying it. Failing to state the reasoning for denying a motion to 
amend is per se abuse of discretion. In Kelly v. Hard Money Funding, Inc., 2004 UT App 
44, 87 P.3d 734, the Utah Court of Appeals "reiterate[d] the well-accepted rule that it is a per 
se abuse of discretion for a trial court to fail to explain its decision regarding a motion to 
amend with reference to the appropriate principles of law or the factual circumstances that 
necessitate a particular result." Id. at [^42. This alone warrants reversal in this case. 
But even with the error, the memorandum submitted by CPB opposing the motion to 
amend and previous events in the court docket reveal what those reasons were. In opposing 
the motion to amend, CPB repeated an argument that it had made when Whited tried to place 
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meters in several of CPB's wells. CPB refused to allow placement of the meters, and, in 
opposing Whited's motion to compel placement of the meters, stated that there was no 
hydrological connection between CPBfs wells and Whited's water right: 
Plaintiff [Whited] cannot meet the requirements under either rule, because the 
only connection between the proposed new parties and this litigation is their 
interest in Well D, which CPB has already conclusively demonstrated has no 
connection to Plaintiffs water rights. 
(R. 604). That connection was vociferously argued in CPB's opposition to Whited's Motion 
to Compel (R. 473-482). CPB essentially incorporated that argument by reference into its 
opposition to Whited's motion to amend. 
When Whited tried to amend his complaint, he wished to add other owners in the 
wells in question. The CPB was not the exclusive owner of the wells; other parties also had 
ownership interests. Indeed, the CPB had stated in its earlier opposition to Whited's motion 
to compel that because those other owners had not given their permission for Whited to place 
his meters, Whited could not do so. Whited tried to amend his complaint to eliminate this 
objection and also bring in all the parties that might be responsible for the interference with 
Whited's water right. 
Rule 15 of the Utah Rules of Civil Procedure provides that "[a] party may amend his 
pleading only by leave of court or by written consent of the adverse party; and leave shall be 
freely given when justice so requires." Utah R. Civ. P. 15(a) (emphasis added). Utah courts 
have long held that "Rule 15 should be interpreted liberally so as to allow parties to have 
their claims fully adjudicated." Nunez v. Albo, 2002 UT App 247, ^ 19, 53 P.3d 2 (emphasis 
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added); see Timm v. Dewsnup, 851 P.2d 1178, 1183 (Utah 1993) (holding that "[c]ourts 
should be liberal in allowing amendments"); see also Keller v. Gerber, 199 P.2d 562, 351 
(Utah 1948) (same). Rule 15 not only encompasses attempts to amend the pleadings in order 
to add new causes of action, but it also includes attempts to add new parties as well. See 
Prince v. Bear River Mut. Ins. Co., 2002 UT 68, ffi[48-49, 5 6 p - 3 d 5 2 4 (discussing whether, 
based upon the facts of the case, new party should be added under Rule 15); Kasco Servs. 
Corp. v. Benson, 831 P.2d 86,92-93 (Utah 1992) (same); Jones v. Salt Lake City Corp., 2003 
UT App 355,1ffll5-l8, 78 P.3d 988 (same); Nunez, 2002 UT App 247 at 1J19 (same). In 
determining whether to allow an amendment under Rule 15 adding a new cause of action or 
party, Utah courts consider the following factors: "(1) the timeliness of the motion; (2) the 
justification for delay; and (3) any resulting prejudice to the responding party." Swift Stop, 
Inc. v. Wight, 845 P.2d 250, 253 (Utah Ct. App. 1992). Consequently, a trial court's denial 
of a motion to amend is only upheld "if [1] the amendment is sought late in the course of 
litigation, if [2] the movant was aware of the facts underlying the proposed amendment long 
before its filing, and if [3] there is no adequate explanation for the delay." Id. Where a trial 
court refuses to grant a motion to amend "without any justifying reason appearing for the 
denial," such constitutes an abuse of discretion. Tretheway v. Furstenau, 2001 UT App 400, 
T|16,40P.3d649. 
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This last factor-no reasoning for the denial-obviates any inquiry into the remaining 
factors, since the District Court provided no reasoning for its denial.1 Yet the record reveals 
that this motion was denied for the same reason Whited's earlier motion to compel was 
denied. 
A thorough inspection of the record is required to figure out why the District Court 
denied Whited's motion to compel, since the court never explained itself. CPB prepared the 
order of denial in response to a telephone call it received from the court clerk instructing it 
to prepare an order. This call was prompted by a handwritten note from the District Court 
judge. Whited's counsel was not advised of this telephone call by the District Court, and 
CPB's counsel was not given further instruction on what the order should contain. CPB, to 
its credit, prepared the most spare order possible under the circumstances. Whited objected 
to this form of order, requesting clarification by the court so that he would know how to 
!Even were one to engage in independent analysis of Whited's basis for seeking amendment, 
he should have prevailed. His request was de facto timely because it was within the 
deadlines set by the pretrial scheduling order. CPB's interposing the other well owners as 
a shield made it clear that they played a material role in the litigation and had more authority 
over the pumping decisions than Whited earlier supposed (to the degree any justification for 
"delay" is needed when complying with the pretrial order deadlines). Further justification 
is that the absence of the other well owners appeared to be material to Whited's inability to 
conduct discovery. The CPB's reliance on their presence also underscored Whited's 
increasing realization that they would be necessary to the litigation as owners of the wells 
that were interfering with Whited's water rights. As for CPB's prejudice, that prejudice 
"must be undue or substantial Mere inconvenience to the opposing party is not grounds 
to deny a motion to amend." Kelly v. Hard Money Funding, 2004 Utah App 44, f 31, 87 
P.3d 734. CPB made no showing below of prejudice. 
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proceed (R. 560-562). The court never responded to his objection, either positively or 
negatively, but simply signed the order. 
As noted, given the District Court's failure to express any reasoning for its decisions, 
only the record can illuminate the basis for them. CPB argued below that there was no 
hydrological connection between the wells and Whited's water right, and that Whited had 
failed to secure permission for placing meters from all of the wells owners. Presumably, the 
District Court based its conclusion on one or both of these arguments. 
In resisting Whited's motion to amend, CPB raised once again the same arguments it 
had raised in opposition to Whited's motion to compel. CPB, presumably relying on the 
ambiguity of the previous denial of Whited's motion to compel, stated that because there was 
no hydrological connection between the wells and Whited's water right, the additional owners 
of those wells could not possibly be made parties to the litigation under Rule 15 of the Utah 
Rules of Civil Procedure.2 
CPB made this argument even though the District Court had never stated the basis for 
its earlier denial of the motion to compel. It was possible that the District Court's previous 
ruling was based upon the failure to secure permission from the other owners of the wells to 
place the meters. If this were true, adding them as parties would obviate the need for their 
2CPB mistakenly argued below that only Rules 19 or 20 could allow adding parties in the 
manner Whited desired (R. At 604). This argument, however, is legally incorrect. See 
Prince, 2002 UT 68 at ^[48-49 (discussing whether, based upon the facts of the case, new 
party should be added under Rule 15). 
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permission, and also ensure that everyone with an interest in the well was able to participate 
in litigation and that a ruling in the case would bind all necessary parties. 
Consequently, the District Court's rulings could only have been based on CPBfs 
argument that there was no hydrological connection between its wells and Whitedfs water 
right. CPB made this argument to show that the absence of a hydrological connection meant 
that the inspection could not possibly be relevant under the very liberal standards governing 
Rule 34. In light of Rule 26(b), "the only requirement for inspection" under Rule 34 is that 
the requested inspection be relevant. Cuno Inc. v. Pall Corp., 116 F.R.D. 279,281 (E.D.N. Y. 
1987) (holding also that "a showing of need" is not necessary under Rule 34); see Weahkee 
v. Norton, 621 F.2d 1080, 1082 (10th Cir. 1980) (holding that "[t]he test for determining 
whether material is discoverable is relevancy" and that Rule 34 "no longer requires that the 
party seeking discovery show good cause for its request") (emphasis added). In addition, 
"[t]he test of relevance for purposes of discovery is a liberal one." Scuderi v. Boston Ins. Co., 
34 F.R.D. 463,466 (D. Del. 1964). Therefore, to the extent a requested inspection is relevant, 
a Rule 34 motion to inspect should be granted absent "substantial" opposing considerations 
to the contrary. S. Ry Co. v. Lanham, 403 F.2d 119, 132 (5th Cir. 1969); seet e.g.y DUSA 
Pharm., Inc. v. N. Eng. Compounding P harm.
 f Inc., 232 F.R.D. 153, 154 (D. Mass. 2005) 
(denying a motion to inspect because the plaintiffs5 proposed inspection was "highly 
intrusive" and any benefits from the inspection were "outweighed by the burdens that such 
inspection [would] impose"). 
13 
The handwriting/phone order and the sticky note order case are, as noted, ambiguous 
and uninstructive.3 It was partially in response to the ambiguity of the phone order that 
Whited filed his motion to amend. The two orders, read together, now clarify at last that the 
District Court relied on the CPB's argument that there was no hydrological connection 
between the CPB wells and Whited's water right in denying both motions. 
Summarizing, the motion to amend was defeated because the motion to compel was 
defeated. Stated conversely, to defeat the motion to amend the defendant had to rely on the 
fact that the motion to compel had already been denied.4 
3The sticky note order was presumably prepared as a minute entry. No notice of the minute 
entry was sent to Whited, and he became aware of the minute entry only because as a matter 
of practice his attorney surfs court dockets in which he has cases pending. 
4A motion to amend might be denied by a court after the development of evidence, and 
perhaps the conduct of hearings, where it is determined that there is no basis for an 
amendment. For example, had the court allowed Mr. Whited to conduct the discovery he had 
sought, conducted an evidentiary hearing with respect to the interrelationship of his springs 
and the wells, and then had concluded as a result of that evidentiary hearing that there was 
no interrelationship, the court might have been able to disallow addition of co-owners in the 
wells as defendants. Presumably, once an interrelationship has been discarded through 
proper notice and hearing, there would be no basis to name co-owners based upon such a 
relationship. 
But that is not what happened here. The sole conceivable basis for the District Court's 
denial of the motion to amend was previous denial of the motion to compel, a ruling that was 
fundamentally and completely erroneous. 
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II. THE DISTRICT COURT APPARENTLY APPLIED THE 
DOCTRINE OF CLAIM PRECLUSION TO WHITED'S 
MOTIONS. THIS WAS IMPERMISSIBLE, SINCE WHITED 
WAS NEITHER A PARTY NOR IN PRIVITY WITH A PARTY 
IN THE WASHINGTON WATER CONSERVANCY CASE. 
The District Court ruled that because the CPB won a case in which Whited had no role 
whatsoever, Whited cannot even take the first steps in fulfilling his burden of moving 
forward or his burden of proof. An analogy best tells the story. Driver one sues tire 
manufacturer for injuries sustained when a tire blows out. Driver one retains an expert who 
comes up with theory A as to why the tire blows up. The jury rejects the theory. Shortly 
thereafter, driver two sues tire manufacturer for injuries sustained when a similar tire blows 
out. But driver two retains an expert who has theory B, a different theory, which theory 
requires the expert to examine the machines that manufacture the tires. The judge refuses 
to allow the expert to examine the machines, and therefore the expert can make no 
conclusions with respect to why the tire blew out. Driver two now has no case. 
That is what has happened here. The District Court would not allow Whited to 
conduct discovery, or to add additional parties to the case, because it bound Whited with the 
decision in a case in which he had no role. This would raise serious due process concerns 
even under a scenario in which Whited were permitted to conduct discovery, try his case, and 
then be confronted with dismissal based on this strange preclusion theory. But Whited has 
not even had the privilege of conducting discovery, or to add parties with interests in the 
wells. The court has essentially told him, "Your case was tried not long ago, and you lost." 
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The centerpiece of CPB's argument was that previous expert testimony in a different 
case, Washington County Water Conservancy District v. Morgan, Fifth District 970501420, 
reputedly demonstrated that no hydrological connection could exist between Sawyer Springs 
and the CPB's pumped wells. Because this testimony was adjudged credible and persuasive 
in the Washington County Water Conservancy case, CPB argued the District Court should 
accept it as such in Whited's case.5 
The District Court was tasked to make an initial discovery ruling, not to weigh the 
evidence adduced by CPB against that adduced by Whited. The civil procedure rules are 
heavily weighted in favor of discovery. This fosters the dialectic that presumably ferrets out 
the truth and, a fortiori, correct rulings. The fact that the District Court cut this process off 
makes its error especially egregious, since excluding any inspection of the wells essentially 
created a dispositive presumption in favor of CPB. 
Neither the Court nor CPB ever articulated how such a novel presumption could exist. 
It appears the CPB just assumed that since CPB did this analysis and successfully presented 
this defense once, it should be able successfully do so again in Whited's case (twice: in 
opposing the motion to compel and the motion to amend). It never addressed the problem 
that Whited was neither a party to the Washington County Water Conservancy case nor in 
ironically, when confronted with Whited's argument that the CPB expert conclusion in 
Washington Water Conservancy was wrong, CPB argued vigorously in defense of its 
opponent's position in that case. (R.478, see also R. 604-607) Tempered with such heat, 
CPB argued, the CPB expert could not be wrong. 
16 
privity with any party in that case. Serious due process concerns arise when trying to bind 
a nonparty by a previous factual conclusion, especially when that conclusion is used to 
disallow discovery that could undermine the conclusion (new party, new case, new approach. 
The Solomon affidavit shows that he did not agree with the losing theory in the Washington 
County Water Conservancy case, and needed the data from the wells requested in the Rule 
34 notice. This meant that a new debate between experts would have dominated the case had 
the District Court allowed Whited to gather the well measurements). 
There is only one possible legal doctrine that allows a fact conclusion to live 
independently from the case in which it was made: preclusion, or, more specifically, fact 
and/or issue preclusion. 
The doctrine of res judicata embraces two distinct 
theories: claim preclusion and issue preclusion. Claim 
preclusion involves the same parties or their privies and the 
same cause of action. It precludes the relitigation of all issues 
that could have been litigated as well as those that were, in fact, 
litigated in the prior action. In contrast, issue preclusion, also 
known as collateral estoppel, arises from a different cause of 
action and prevents parties or their privies from relitigating facts 
and issues in the second suit that were fully litigated in the first 
suit. In effect, once a party has had his or her day in court and 
lost, he or she does not get a second chance to prevail on the 
same issues. 
Buckner v. Kennard, 2004 UT 78,1J12, 99 P.3d 842 (citations omitted). 
These doctrines do not apply here, since Whited was not a party to the Washington 
County Water Conservancy case. Nonparties may use issue preclusion in certain limited 
instances as a sword against or shield from prior parties: 
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However, in no event can issue preclusion bind a nonparty as follows: 
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Figure 3 is the result the District Court reached in the Whited case. This was not 
permissible. 
The rule denying the right to apply the doctrines of res judicata 
and collateral estoppel as against strangers to the prior action is 
based upon obvious principles of justice, fairness, and 
fundamental requirements of due process of law. The reason for 
the rule lies in the deep-rooted fundamental doctrine of the law 
that a party to be affected by a personal judgment must have a 
day in court and an opportunity to be heard on the matter. A 
stranger to an action does not have the opportunity to prove or 
ascertain the truth of the questions in issue. Moreover, it is a 
18 
fundamental principle that no man's right should be prejudiced 
without an opportunity of defending it. 
47 Am.Jur.2d Judgments § 641 at 42-43. 
Moreover, issue preclusion does not automatically apply—it is waived unless raised 
as an affirmative defense. CPB never raised issue preclusion in its answers, so it has been 
waived. Utah R. Civ. P. 8(c); Rattigan v. Wile, 841 N.E.2d 680, 691 (Mass. 2006).6 
To underscore the notion that a nonparty cannot be bound by claim preclusion, both 
the record below and on appeal reveal that Whited has the right to bring in evidence 
challenging the Washington Water Conservancy findings that the District Court mistakenly 
invoked. Whited argued below, with an affidavit from a professor of hydrology, that the 
evidence adduced in Washington Water Conservancy was questionable, and that further data 
collection was needed in order to assess it (Affidavit of Kip Solomon, R. 469-472, Appendix 
7). Placing the meters in the wells would facilitate that data collection. 
CONCLUSION 
Whited has tried to take two fundamental steps in prosecuting his lawsuit against 
CPB: conduct discovery and join parties necessary to the litigation. The District Court has 
refused to allow him to do so based on an erroneous application of claim preclusion that 
6CPB did raise "estoppel" as an affirmative defense, but even in a notice pleading jurisdiction 
like Utah, this is hardly sufficient to notify Whited that a wholly separate case might be used 
against him. Whipple v. American Fork Irrigation Co., 910 P.2d 1218 (Utah 1996)(pleadings 
are designed to give notice as to claims or defenses asserted). 
19 
violates due process. The District Court's denials of the motion to amend and the motion to 
compel should be reversed so that Whited may properly prepare his case for trial. 
DATED this J>1 day of December, 2006. 
PHILLIP E. L@$kY, 
HOWARD, LEWIS PETERSEN, P.C. 
Attorneys for Appellant Bruce Whited 
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APPENDIX 1 
RULES 15 AND 34 UTAH RULES OF CIVIL PROCEDURE 
Westlaw 
Page 1 
Utah Rules of Civil Procedure, Rule 15 
WEST'S UTAH COURT RULES ANNOTATED 
STATE COURT RULES 
UTAH RULES OF CIVIL PROCEDURE 
PART III. PLEADINGS, MOTIONS, AND ORDERS 
-•RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS 
(a) Amendments. A party may amend his pleading once as a matter of course at any 
time before a responsive pleading is served or, if the pleading is one to which no 
responsive pleading is permitted and the action has not been placed upon the trial 
calendar, he may so amend it at any time within 20 days after it is served. 
Otherwise a party may amend his pleading only by leave of court or by written 
consent of the adverse party; and leave shall be freely given when justice so 
requires. A party shall plead in response to an amended pleading within the time 
remaining for response to the original pleading or within 10 days after service of 
the amended pleading, whichever period may be the longer, unless the court 
otherwise orders. 
(b) Amendments to Conform to the Evidence. When issues not raised by the pleading 
are tried by express or implied consent of the parties, they shall be treated in 
all respects as if they had been raised in the pleadings. Such amendments of the 
pleadings as may be necessary to cause them to conform to the evidence and to 
raise these issues may be made upon motion of any party at any time, even after 
judgment; but failure so to amend does not affect the result of the trial of 
these issues. If evidence is objected to at the trial on the ground that it is 
not within the issues made by the pleadings, the court may allow the pleadings to 
be amended when the presentation of the merits of the action will be subserved 
thereby and the objecting party fails to satisfy the court that the admission of 
such evidence would prejudice him in maintaining his action or defense upon the 
merits. The court shall grant a continuance, if necessary, to enable the 
objecting party to meet such evidence. 
(c) Relation Back of Amendments. Whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, transaction, or occurrence set forth or 
attempted to be set forth in the original pleading, the amendment relates back to 
the date of the original pleading. 
(d) Supplemental Pleadings. Upon motion of a party the court may, upon reasonable 
notice and upon such terms as are just, permit him to serve a supplemental 
pleading setting forth transactions or occurrences or events which have happened 
since the date of the pleading sought to be supplemented. Permission may be 
granted even though the original pleading is defective in its statement of a claim 
for relief or defense. If the court deems it advisable that the adverse party 
plead to the supplemental pleading, it shall so order, specifying the time 
therefor. 
Current with amendments effective April 1, 2006 
© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
Page 2 
Utah Rules of Civil Procedure, Rule 15 
Copr © 2006 Thomson/West 
END OF DOCUMENT 
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Utah Rules of Civil Procedure, Rule 34 
WEST'S UTAH COURT RULES ANNOTATED 
STATE COURT RULES 
UTAH RULES OF CIVIL PROCEDURE 
PART V. DEPOSITIONS AND DISCOVERY 
-+RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND FOR 
INSPECTION AND OTHER PURPOSES 
(a) Scope. Any party may serve on any other party a request 
(1) to produce and permit the party making the request, or someone acting on his 
behalf, to inspect and copy, any designated documents (including writings, 
drawings, graphs, charts, photographs, phono-records, and other data compilations 
from which information can be obtained, translated, if necessary, by the 
respondent through detection devices into reasonably usable form), or to inspect 
and copy, test, or sample any tangible things which constitute or contain matters 
within the scope of Rule 26(b) and which are in the possession, custody or control 
of the party upon whom the request is served; or 
(2) to permit entry upon designated land or other property in the possession or 
control of the party upon whom the request is served for the purpose of inspection 
and measuring, surveying, photographing, testing, or sampling the property or any 
designated object or operation thereon, within the scope of Rule 26(b). 
(b) Procedure. 
(1) The request shall set forth the items to be inspected either by individual 
item or by category, and describe each item and category with reasonable 
particularity. The request shall specify a reasonable time, place, and manner of 
making the inspection and performing the related acts. Without leave of court or 
written stipulation, a request may not be served before the time specified in Rule 
26(d). 
(2) The party upon whom the request is served shall serve a written response 
within 30 days after the service of the request. A shorter or longer time may be 
directed by the court or, in the absence of such an order, agreed to in writing by 
the parties, subject to Rule 29. The response shall state, with respect to each 
item or category, that inspection and related activities will be permitted as 
requested, unless the request is objected to, in which event the reasons for 
objection shall be stated. If objection is made to part of an item or category, 
the part shall be specified and inspection permitted of the remaining parts. The 
party submitting the request may move for an order under Rule 37 (a) with respect 
to any objection to or other failure to respond to the request or any part 
thereof, or any failure to permit inspection as requested. 
(3) A party who produces documents for inspection shall produce them as they are 
kept in the usual course of business or shall organize and label them to 
© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Utah Rules of Civil Procedure, Rule 34 
correspond with the categories in the request. 
(c) Persons Not Parties. This rule does not preclude an independent action against 
a person not a party for production of documents and things and permission to 
enter upon land. 
Current with amendments effective April 1, 2006 
Copr © 2006 Thomson/West 
END OF DOCUMENT 
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OCTOBER 27, 2005 LETTER 
IC C. O L S O N 
AIL- eolson@kmclaw com 
KlRTON B 
IVPCONKIE 
A P R O F E S S I O N A L C O R P O R A T I O N 
A T T O R N E Y S A T L A W 
1800 EAGLE GATE TOWER 
60 EAST SOUTH TEMPLE 
P.O. BOX 4 5 1 2 0 
SALT LAKE CITY, UTAH 84145-0120 
www.kmclaw.com 
October 27, 2005 
FAX (801) 321 -4893 
TELEPHONE (801) 328-36QO 
SCANNED 
Honorable Eric A. Ludlow 
Judge, Fifth Judicial District 
220 North 200 East 
St. George, UT 84770 
RE: D. Bruce Whited v. Corporation of the Presiding Bishop of the Church of 
Jesus Christ of Latter-day Saints 
Civil Nos.: 030501769 & 050500132 
Dear Judge Ludlow: 
I received a call on October 27, 2005, from your clerk asking me to prepare an order 
denying Plaintiffs Motion To Compel Discovery. A proposed Order, prepared pursuant to her 
instructions, is enclosed. 
Sincerdy, 
y 
3TIC C. Olson 
ECO:bb 
enclosure 
cc: ^Phillip E. Lowry, Esq. (w/enclosure) 
Julie I. Valdes, Esq. (w/enclosure) 
7159-0782 858809 
fcECE.VfcD 
BY 
Eric C.Olson (#4108) 
Stephen W. Geary (#9635) 
KIRTON & McCONKIE 
Attorneys for Defendant 
60 East South Temple, #1800 
P.O. Box 45120 
Salt Lake City, Utah 84145-0120 
Telephone: (801) 328-3600 
OCT 2 1 2005 
How/wo. tern 
& PCTERSCA 
SCANNED 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASINGTON COUNTY, STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah corporation sole, 
Defendant. 
AND CONSOLIDATED CASE 
ORDER DENYING PLAINTIFF'S 
MOTION TO COMPEL 
Civil No. 030501769 
& Civil No. 050500132 
Judge Ludlow 
This matter came before the Court on Plaintiffs Motion to Compel. 
The Court, having reviewed the Motion and supporting memoranda together with the 
memorandum in opposition and factual materials submitted, and being otherwise sufficiently 
advised, 
IT IS HEREBY ORDERED that Plaintiffs Motion to Compel be, and hereby is, 
DENIED. 
DATED this date of November 2005. 
Eric A. Ludlow, Judge 
Fifth Judicial District Court 
Washington County 
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APPENDIX 3 
DOCKET 
FIFTH DISTRICT COURT-ST GEORGE 
WASHINGTON COUNTY, STATE OF UTAH 
D BRUCE WHITED vs. CORPORATION OF THE PRESIDING B 
CASE NUMBER 030501769 Miscellaneous 
CURRENT ASSIGNED JUDGE 
ERIC A LUDLOW 
PARTIES 
Defendant - CORPORATION OF THE PRESIDING B 
Represented by: ERIC C OLSON 
Defendant - JOHN DOES 1 THROUGH 10 
Plaintiff - D BRUCE WHITED 
Represented by: PHILLIP E LOWRY JR 
Plaintiff - BRUCE WHITED 
Defendant - JERRY OLDS 
Defendant - PROPERTY RESERVE 
ACCOUNT SUMMARY 
TOTAL REVENUE Amount Due: 
Amount Paid: 
Credit: 
Balance: 
REVENUE DETAIL - TYPE: COMPLAINT 
Original Amount Due: 
Amended Amount Due: 
Amount Paid: 
Amount Credit: 
Balance: 
Account Adjustments 
Date Amount 
Sep 15, 2003 -155.00 
created the account. 
REVENUE DETAIL - TYPE: FEE OVERPAYMENT 
Original Amount Due: 5.00 
Amended Amount Due: 0.00 
Amount Paid: 0.00 
294.50 
294.50 
0.00 
0.00 
- NO AMT S 
155.00 
0.00 
0.00 
0.00 
0.00 
Reason 
Reversal of transaction which 
Printed: 08/29/06 09:23:14 Page 1 
CASE NUMBER 0305017 69 Miscellaneous 
Amount Credit: 
Balance: 
Account Adjustments 
Date Amount 
Sep 15, 2003 -5.00 
created the account. 
0,00 
0,00 
Reason 
Reversal of transaction which 
REVENUE DETAIL - TYPE: COMPLAINT - NO AMT S 
Amount Due: 155,00 
Amount Paid: 155,00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: FEE OVERPAYMENT 
Amount Due: 5.00 
Amount Paid: 5.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL TYPE: AUDIO TAPE COPY 
Amount Due: 
Amount Paid: 
Amount Credit: 
Balance: 
JL - TYPE: JURY DEMAND 
Amount Due: 
Amount Paid: 
Amount Credit: 
Balance: 
10.00 
10.00 
0.00 
0,00 
- CIVIL 
75.00 
75.00 
0.00 
0,00 
REVENUE DETAIL - TYPE: FLOPPY DISK COPY 
Amount Due: 10.00 
Amount Paid: 10.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: FLOPPY DISK COPY 
Amount Due: 10.00 
Amount Paid: 10.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: VIDEO TAPE COPY 
Amount Due: 15.00 
Amount Paid: 15.00 
Amount Credit: 0.00 
Balance: 0.00 
Printed: 08/29/06 09:23:14 Page 2 
£E NUMBER 0305017 69 Miscellaneous 
REVENUE DETAIL - TYPE: POSTAGE-COPIES 
Amount Due: 3.00 
Amount Paid: 3.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: COPY FEE 
Amount Due: 11.50 
Amount Paid: 11.50 
Amount Credit: 0.00 
Balance: 0.00 
ASE NOTE 
PROCEEDINGS 
>9-15-Q3 Case filed 
J9-15-03 Judge LUDLOW assigned. 
)9-15-03 Filed: Verified Complaint for Equitable Relief to Enjoin 
Unlawful Interference with Superior Water Rights and for 
Compensatory Damages 
D9-15-03 Fee Account created Total Due: 155.00 
D9-15-03 COMPLAINT - NO AMT S Payment Received: 155.00 
Note: Code Description: COMPLAINT - NO AMT S 
09-15-03 Fee Account created Total Due: 5.00 
09-15-03 COMPLAINT - NO AMT S Payment Reversal: -155.00 
Note: Should have been entered as a MAIL PAYMENT!!! Will 
re-enter! 
09-15-03 FEE OVERPAYMENT Payment Reversal: -5.00 
09-15-03 Filed: Verified Complaint for EquitableRelief to Enjoin 
Unlawful Interference with Superior Water Rights and For 
Compensatory Damages 
09-15-03 Filed: Plaintiff's Motion for Temporary Restraining Order and 
Preliminary Injunction 
09-15-03 Fee Account created Total Due: 155.00 
09-15-03 COMPLAINT - NO AMT S Payment Received: 155.00 
Note: Code Description: COMPLAINT - NO AMT S; Mail 
Payment; 
09-
09-
09-
09-
09-
09-
09-
09-
09-
-15-
-15-
-15-
-15-
-15-
-15-
-15-
-15-
-15-
-03 
-03 
-03 
-03 
-03 
-03 
-03 
-03 
-03 
Fee Account created 
Filed: 
Filed: 
Filed: 
Filed: 
Filed: 
Filed: 
Filed: 
Filed: 
Affidavit 
Affidavit 
Affidavit 
Affidavit 
Affidavit 
Affidavit 
Affidavit 
Affidavit 
of 
of 
of 
of 
of 
of 
of 
of 
Total Due 
D Bruce Whited 
David Stubbs 
Spencer J Reber 
Jim Parnell 
Gordon Pace 
Cannon Huntsman 
Delias Imlay 
Thomas D Fassio 
Printed: 08/29/06 09:23:14 Page 3 
CASE NUMBER 030501769 Miscellaneous 
09-19-03 Filed: Plaintiff's Motion for Court Order Requiring Defendant 
Disclose Quantitites of Underground Waters Pumped from CPB 
Weiss During 2003 
09-19-03 Filed: Plaintiff's Memorandum of Law in Support of Ex parte 
Motion for Temporary Restraining Order 
09-19-03 Filed: Certification by Plaintiff's Counsel as to notification 
Efforts With Respect to Application for Rule 65A Equitable 
Relief 
09-19-03 Filed: Certificate of Service (Litigation Materials) 
09-22-03 Filed: Faxed Notice of Appearance 
09-23-03 Issued: Temporary Restraining Order 
Judge ERIC A LUDLOW 
Hearing Date: October 02, 2003 Time: 14:30 
0 9-23-03 TEMP RESTRAIN ORDER scheduled on October 02, 2003 at 02:30 PM 
in Courtroom J with Judge LUDLOW. 
09-24-03 Filed: Notice of Appearance 
0 9-25-03 Filed order: Faxed Order vacating temporary restraining order 
and notice of hearing 
Judge eludlow 
Signed September 25, 2003 
09-30-03 TEMP RESTRAIN ORDER rescheduled on October 10, 2003 at 09:00 AM 
Reason: Stipulation of counsel. 
0 9-30-03 Filed order: Order Vacating Temporary Restraining Order and 
Notice of Hearing 
Judge eludlow 
Signed September 25, 2003 
10-02-03 Filed: Plaintiff's Supplemental Motion for Entry of Temporary 
Restraining Order and Preliminary Injunction (Abatement of 
Illegal Impoundment of Kanarra Creek Surface Flows) 
10-02-03 Filed: Plaintiff's Memorandum of Law in Support of Ex Parte 
Motion for Temporary Restraining Order and/or Preliminary 
Injunction (Abatement of Illegal Impoundment of Kanarra Creek 
Surface Flows) 
10-02-03 Filed: Supplemental Affidavit of D Bruce Whited (Illegal 
Impoundment of Kanarra Creek Surface Flows) 
10-03-03 Filed: Certification by Plaintiff's Counsel as to Notification 
Efforts with Respect to Application for Rule 65A Equitable 
Relief (TRO/Preliminary Injunction to Abate Illegal Impoundmnet 
of Kanarra Creek Surface Flows) 
10-07-03 Filed: Plaintiff's Motion to Reinstate Temporary Restraining 
Order 
10-10-03 Minute Entry - Minutes for TEMPORARY RESTRAINING ORDER 
Judge: ERIC A LUDLOW 
Clerk: georgis 
PRESENT 
Plaintiff(s): D BRUCE WHITED 
Plaintiff's Attorney(s): STEPHEN G HOMER 
Defendant's Attorney(s): ERIC C. OLSON 
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CASE NUMBER 030501769 Miscellaneous 
Video 
Tape Number: FTR Tape Count: 9:00/2:30 
HEARING 
The Court stated background into the record. Ex parte Motion for 
TRO was handled by telephone and vacated. Proposed finding given 
to the court with disc. Mr. Homer invoked exclusionary rule. 
Granted. All witness were sworn at this time. 
Mr. Olsen made opening statement to the Court. (9:48) David 
Stubbs testified. (10:09) Bruce Whited testified. (11:20) 
Spencer Reber testified. Recess at 12:25 p.m. to return at 1:00 
p.m. Counsel and Court held conference in chambers. Court resumed 
in session at 2:12 p.m. Mr. Homer stated a temporary resolution 
into the record. Stipulated scheduling order to be filed. 
Pleadings to be amended to add parties. The Court on the record 
stated the items discussed in chambers. The balance of the 
hearing to be continued without date. No judicial ruling on 
today's hearing. Exhibit's 1-9 marked and withdrawn. 
LO-10-03 Filed: Defendant's Brief in opposition to Motion for 
Preliminary injunction 
LO-10-03 Filed: Memorandum in oppostion to Motion to Reinstate Temporary 
Restraining Order 
10-27-03 Fee Account created Total Due: 10.00 
10-27-03 AUDIO TAPE COPY Payment Received: 10.00 
Note: Mail Payment; 
11-19-03 Filed: Answer 
CORPORATION OF THE PRESIDING B 
12-10-03 Filed: Notice of Taking of Deposition (Odell Perkins) 
12-22-03 Filed: Plaintiff's Demand for jury trial 
12-22-03 Fee Account created Total Due: 75.00 
12-22-03 JURY DEMAND - CIVIL Payment Received: 75.00 
Note: Code Description: JURY DEMAND - CIVIL; Mail Payment; 
12-22-03 Filed: Notice of Taking of Deposition (Odell Perkins) 
12-29-03 Filed: Defendants Motion to Strike Jury Demand 
12-29-03 Filed: Memorandum in Support of Defendants Motion to Strike 
Jury Demand 
03-22-04 Filed: Notice to Submit for Decision 
03-22-04 Filed order: Order Re: Motion to Strike Jury Demand (Jury 
Demand Stricken as Untimely) 
Judge eludlow 
Signed March 19, 2004 
04-01-04 Filed: Plaintiff's Motion for Leave of Court to File Amended 
Complaint 
04-01-04 Filed: Plaintiff's Memorandum of Law in Support of Motion for 
Leave of Court to File Amended Complaint 
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CASE NUMBER 0305017 69 Miscellaneous 
04-01-04 Filed: Affidavit of Steven Black 
04-01-04 Filed: Request for Hearing (Plaintiff's Motion for Preliminary 
Injunction) and Plaintiff's Memorandum in Support Thereof 
04-01-04 Filed: Supplemental Affidavit of D Bruce Whited in Support of 
Plaintiff's Renewed Motion for Entry of Preliminary Injunction 
04-05-04 Notice - NOTICE for Case 030501769 ID 1755831 
MOTION HEARING is scheduled. 
Date: 04/28/2004 
Time: 09:00 a.m. 
Location: Courtroom J 
HALL OF JUSTICE 
220 NORTH 200 EAST 
ST GEORGE, UT 84770 
Before Judge: ERIC A LUDLOW 
RE: Renewed Motion for Preliminary Injunction 
04-05-04 MOTION HEARING scheduled on April 28, 2004 at 09:00 AM in 
Courtroom J with Judge LUDLOW. 
04-06-04 MOTION HEARING rescheduled on May 04, 2004 at 01:30 PM 
Reason: Conflict in Judge Schedule. 
04-06-04 Notice - NOTICE for Case 030501769 ID 1757266 
MOTION HEARING. 
Date: 05/04/2004 
Time: 01:30 p.m. 
Location: Courtroom J 
HALL OF JUSTICE 
220 NORTH 200 EAST 
ST GEORGE, UT 84770 
Before Judge: ERIC A LUDLOW 
The reason for the change is Conflict in Judge Schedule 
04-08-04 Filed: Defendant's Request for Site Visit and for Full Day 
Hearing 
04-12-04 MOTION HEARING Cancelled. 
Reason: Conflict in Judge Schedule 
04-16-04 ON SITE VISIT scheduled on June 10, 2004 at 10:00 AM in 
Courtroom J with Judge LUDLOW. 
04-20-04 Fee Account created Total Due: 10.00 
04-20-04 FLOPPY DISK COPY Payment Received: 10.00 
Note: Mail Payment; 
04-21-04 Filed: Memorandum in Opposition to Plaintiff's Motion for Leave 
to File Amended Complaint 
04-21-04 Filed: Affidavit of Grant S Cooper Jr in Support of Defendant's 
Opposition to Motion for Leave to File Amended Complaint 
05-03-04 Filed: Letter to Judge Ludlow from Eric C Olson 
05-24-04 Filed: Defendant's Notice to Submit for Decision 
05-26-04 Filed order: Court's Ruling: The court DENIES Pla's Motion to 
file an amended complaint. There being no objection, the court 
will allow joinder of Property Reserve Inc if the Pla so 
desires 
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Judge eludlow 
Signed May 26, 2004 
06-10-04 Minute Entry - Minutes for Prelim Injunction 
Judge: ERIC A LUDLOW 
Clerk: loris 
PRESENT 
Plaintiff(s): D BRUCE WHITED 
Plaintiff1s Attorney(s): STEPHEN G HOMER 
Defendant's Attorney(s): ERIC C. OLSON 
Video 
Tape Number: 040209 Tape Count: 2:15/5:45 
HEARING 
TAPE: 040209 COUNT: 2:15 
Court calls the matter and states for the record that the Court 
and Counsel met at 10:00am today for an on site visit. 
COUNT: 2:18 
Mr Homer's opening statement concerning Plaintiffs Motion for 
Preliminary Injunction. 
COUNT: 2:19 
Mr Olson opposes the motion. 
COUNT: 2:20 
Expert witness for the Plaintiff, Dr Solomon sworn and testifies. 
COUNT: 3:40 
Pla Exhibits #11-21 and Def Exhibit #22-23 offered and received. 
COUNT: 3:41 
Mr Homer questions the witness. 
COUNT: 3:52 
Def's Exhibits #24, 25, 26, 27 offered and received. 
COUNT: 4:09 
Re-direct by Mr Homer 
COUNT: 4:22 
Witness is excused and discussion held. 
COUNT: 4:33 
Mr Homer addresses the Court and testimony proferred. 
COUNT: 4:41 
Mr Olson accepts the profer of testimony. 
COUNT: 4:42 
Plaintiff rests. 
COUNT: 4:43 
Mr Olson motions the Court. 
COUNT: 5:09 
Court addresses the parties. Motion to Dismiss is taken under 
advisement. 
COUNT: 5:11 
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Mr Olson addresses the Court. 
COUNT: 5:19 
Off the Record. Council meet in Chambers. 
COUNT: 5:30 
On the record. This matter is Taken Under Advisement. Discussion 
held. Counsel to prepare proposed order and submit to Court. 
06-11-04 Filed: Defendant's Supplemental Brief In Opposition To Whited's 
Motion For Preliminary Injunction 
07-08-04 Fee Account created Total Due: 10.00 
07-08-04 Fee Account created Total Due: 15.00 
07-08-04 Fee Account created Total Due: 3.00 
07-08-04 FLOPPY DISK COPY Payment Received: 10.00 
Note: Mail Payment; 
07-08-04 VIDEO TAPE COPY Payment Received: 15.00 
07-08-04 POSTAGE-COPIES Payment Received: 3.00 
08-04-04 Filed order: Findings of Fact and Conclusions of Law Re: 
Plaintiffs Motion to Reinstate Temporary Restraining Older and 
for Preliminary Injunction 
Judge eludlow 
Signed August 04, 2004 
08-04-04 Filed order: Order Re: Plaintiffs Motion to Reinstate Temporary 
Restraining Order and Motion for Preliminary Injunction 
Judge eludlow 
Signed August 04, 2004 
12-15-04 Fee Account created Total Due: 11.50 
12-15-04 COPY FEE Payment Received: 11.50 
02-14-05 Filed: Notice of Substitution of Counsel 
03-11-05 Filed: Memorandum m Support of Motion to Consolidate 
03-11-05 Filed: Motion to Consolidate 
04-04-05 Filed: Notice to Submit (Motion to Consolidate) 
04-04-05 Filed: Notice to Submit (Motion to Consolidate) 
04-04-05 Tracking started for Under advisement. Review date Jun 03, 
2005. 
04-11-05 Filed order: Courts Ruling on Defendants Motion to Consolidate 
(Granted) 
Judge eludlow 
Signed April 11, 2005 
05-09-05 Filed order: Order 
Judge eludlow 
Signed May 09, 2005 
05-26-05 Filed: Certificate of Delivery of Discovery 
05-26-05 Filed: Rule 34 Request for Entry Upon Land for Inspection of 
Defendants Properties 
05-2 6-05 Filed: Memorandum m Support of Motion to Join Property 
Reserve, INc. 
05-26-05 Filed: Motion to Join Property Reserve, Inc 
06-15-05 Filed: Memorandum in Opposition to Plaintiff's Motion to Join 
Property Reserve, Inc 
06-17-05 Filed: Certificate of Delivery of Discovery 
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06-24-05 Filed. Certificate of Delivery of Discovery 
06-24-05 Filed: Initial Disclosures 
)6-28-05 Filed: Certificate of Service of Inital Disclosures of 
Defendants CPB and PRI 
16-29-05 Filed: Certificate of Service of Initial Disclosures of 
Defendants CPB and PRI 
J7-18-05 Filed: Certificate of Service of Defendants CPB and PRI•S 
Response to Plaintiffs Rule 34 Request for ENtry Upon Land for 
Inspection of Defendants (sic) Properties 
)7-29-05 Filed: Motion To Compel 
)7-29-05 Filed: Memorandum Supporting Motion To Compel 
)8-24-05 Filed: Memorandum in Opposition to Plaintiff's Motion to Compel 
)9-16-05 Filed: Response Memoranum To Defendants CPB And PRI'S 
Memorandum In Opposition To Plaintiff's Motion To Compel 
LO-07-05 Filed: Withdrawal of Motion to Join Property Reserve Inc 
L0-07-05 Filed: Amended and Consolidated Complaint 
LO-07-05 Filed: Notice to Submit for Decision and Proposed Order 
Ll-07-05 Filed order: Order Denying Plaintiffs Motion to Compel 
Judge eludlow 
Signed November 01, 2005 
11-07-05 Filed: Objection to Order Denying Motion to Compel 
12-05-05 Filed order: Stipulated Amended Attorneys Planning Meeting 
Report and Order 
Judge eludlow 
Signed December 04, 2005 
12-23-05 Filed: Notice of Deposition 
01-18-06 Filed: Notice of Continuation of Deposition of Elliott 
Christensen 
03-01-06 Filed: Plaintiff's Motion to Amend the Amended and Consolidated 
Complaint 
03-01-06 Filed: Plaintiff's Memorandum in Support of Plaintiff's Motion 
to Amend the Amended and Consolidated Complaint 
03-01-06 Filed: Second Amended and Consolidated Complaint 
03-03-06 Filed: Certificate of Service of Defendants PRI's First Set of 
Requests for Admission, First Set of Interrogatories, and First 
Set of Requests for Production of Documents to Plaintiff 
03-03-06 Filed: Memorandum in Opposition to Plaintiff's Motion to Amend 
the Amended and Consolidated Complaint 
03-21-06 Filed: Reply Memorandum Supporting Motion to File Amended 
Complaint 
03-23-06 Filed: Certificate of Service of Defendants CPB's First Set of 
Requests for Admission, First Set of Interrogatories, and First 
Set of Requests for Production of Documents to Plaintiff 
03-27-06 Filed: Certificate of Delivery of Discovery 
04-06-06 Filed: Certificate of Service of Plaintiff's Answers to 
Defendant PRI's First Set of Requests for Admission, First Set 
of Interrogatories, and First Set of Requests for Production of 
Documents 
04-14-06 Filed: Certificate of Delivery of Plaintiff's Answers to CPB's 
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First Set of Discovery Requests 
04-19-06 Filed: Request to Submit for Decision with Proposed Order 
04-24-06 Filed: (Denied) Order 
05-01-06 Filed: Deposition Notice for Plaintiff's Expert D Bruce Whited 
05-01-06 Filed: Amended Deposition Notice for Plaintiff's Expert D Bruce 
Whited 
05-01-06 Filed: Answer of Defendants CPB and PRI to Amended and 
Consolidated Complaint 
CORPORATION OF THE PRESIDING B 
05-01-06 Filed: Certificate of Service of Defendants CPB's and PRI's 
Responses to Plaintiff's First Set of Interrogatories, and 
Request for Production of Documents 
05-12-06 Filed: Certificate of Service of State Engineer's Responses to 
Plaintiff's First Set of Interrogatories and Request for 
Production of Documents 
05-19-06 Filed: Letter from UT Supreme Court to Howard, Lewis & Peterson 
(20060442) 
05-22-06 Filed: Copy of Letter to Mr Lowry from Utah COA (20060442) 
05-22-06 Filed: Copy of Order from Supreme Court Utah (Case transferred 
to COA) -20060442 
06-15-06 Filed: Motion and Memorandum to Deconsolidate 
06-15-06 Filed: Motion and Memorandum for Stay of All Proceedings in 
Case Number 030501769 
06-20-06 Filed: Notice of Deposition of Kerry Carpenter 
06-21-06 Filed: Certificate of Service of State Engineer's Additional 
Responses to Plaintiff's First Set of Interrogatories and 
Request for Production of Documents 
07-06-06 Filed: Rule 30(b)(6) Notice of Deposition of Property Reserve, 
Inc 
07-06-06 Filed: Subpoena Duces Tecum 
07-18-06 Filed: Stipulation for Deconsolidation and for Stay of all 
Proceedings in Case Number 030501769 
07-18-06 Filed: Notice to Submit 
08-03-06 Filed: Memorandum in Support of Defendants' Motion for Summary 
Judgment 
08-03-06 Filed: Defendants' Motion for Summary Judgment 
08-07-06 Filed: Stipulated Motion 
08-14-06 Filed: Copy of Letter to Mr Geary from Reporter's Inc 
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APPENDIX 5 
ORDER DENYING PLAINTIFF'S MOTION TO COMPEL (R. 557-559) 
Eric C.Olson (#4108) 
Stephen W. Geary (#9635) 
KIRTON & McCONKIE 
Attorneys for Defendant 
60 East South Temple, #1800 
P.O. Box 45120 
Salt Lake City, Utah 84145-0120 
Telephone: (801) 328-3600 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASINGTON COUNTY, STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah corporation sole, 
Defendant. 
AND CONSOLIDATED CASE 
ORDER DENYING PLAINTIFF'S 
MOTION TO COMPEL 
Civil No. 030501769 
& Civil No. 050500132 
Judge Ludlow 
This matter came before the Court on Plaintiffs Motion to Compel. 
The Court, having reviewed the Motion and supporting memoranda together with the 
memorandum in opposition and factual materials submitted, and being otherwise sufficiently 
advised, 
IT IS HEREBY ORDERED that Plaintiffs Motion to Compel be, and hereby is, 
DENIED. /^ ^ \ 
u 
DATED this I "date of November 2005. 
Eric A. Ludlow, Judge 
Fifth Judicial District Court 
Washington County 
CERTIFICATE OF SERVICE 
I hereby certify that on the 27th day of October, 2005,1 caused a true and correct copy of 
the foregoing ORDER DENYING PLAINTIFF'S MOTION TO COMPEL to be mailed first 
class, postage prepaid, to the following: 
Phillip E. Lowry, Esq. 
HOWARD, LEWIS & PETERSEN, P.C. 
120 East 300 North Street 
P.O. Box 1248 
Provo,Utah 84603 
Julie I. Valdes, Esq. 
Norman K. Johnson, Esq. 
Utah Attorney General's Office 
1594 West North Temple, Suite 300 
Salt Lake City, UT 84116 
yp-A^c- y^^i^yC^t^C 
7159-0782 858738 
APPENDIX 6 
ORDER WITH STICKY NOTE (R. 624-625) 
/* 
PHILLIP E. LOWRY (6603), for: 
HOWARD, LEWIS & PETERSEN, P.C. 
ATTORNEYS AND COUNSELORS AT LAW 
120 East 300 North Street 
P.O. Box 1248 
Provo. Utah 84603 
Telephone: (801) 373-6345 
Facsimile: (801) 377-4991 
Attorneys for Plaintiff 
1/ : 
c - v , 
Our File No. 27,880 
IN THE FIFTH JUDICIAL DISTRICT COURT OF WASHINGTON COUNTY 
STATE OF UTAH 
BRUCE WHITED, 
Plaintiff. 
vs. 
JERRY OLDS, Utah State Engineer, and 
PROPERTY RESERVE, INC?, a Utah 
Corporation. 
D. BRUCE WHITED. 
Plaintiff, 
vs. 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah Corporation sole, and JOHN DOES 1 
THROUGH 10, 
Defendants. 
ORDER 
Case No. 030501769 and 
050500132 
Judge Eric A. Ludlow 
THIS MATTER comes before the court on Plaintiff s Motion and Memorandum in Support 
to amend the amended Complaint in this case. The defendant CPB has replied. The defendants PRI 
and State Engineer have not replied in a timely manner. The plaintiff has timely filed his Reply 
Memorandum. 
After review of said motion and memoranda, it is hereby ordered that the Plaintiff shall be 
allowed to file his Second Amended Complaint. 
SO ORDERED, this 
I hereby certify that a i 
U.S. mail, postage prepaid, to 
_ day of April, 2006. 
^ m a ^ T + ••&• ^  ***** -k 
\ • . • : ' { ; . • • ; • • • . • . • ; • • . . ' . • : ; • 
• ^ 
Phillip E. Low. 
Howard. Lewi< 
P.O.Box 1248 
Provo, UT 846o^ 
Attorneys for Plaintiff 
Eric C. Olson, Esq. 
Kirton & McConkie 
60 East South Temple, Suite 1800 
Salt Lake City, UT 84145 
Attorneys for Defendants CPB and PRI 
^^M^H\°V 
salt Lake t ly , UT 84116 
Attorney for State Engineer 
Secretary/Clerk 
APPENDIX 7 
AFFIDAVIT OF DOUGLAS KIP SOLOMON (R. 469-472) 
AFFIDAVIT 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
Dr. Douglas Kip Solomon, being duly sworn, hereby affirms as follows: 
1. I am Professor at the University of Utah in the Department of Geology and 
Geophysics. I hold a Ph.D. in Earth Sciences. 
2. I prepared the letter attached hereto as Exhibit A, and here incorporate it 
by reference, and endorse the conclusions expressed therein. 
Dated this 20th day of July, 2005. 
DOUGLAS SOLOMON 
Subscribed and sworn by me this 20th of July, 2005. 
NO^RYPSLIC 
Notary Public 
LYNAYOSNESS 
120E30&N 
Provo, Utah 84684 
November 2?, 2008 
Stat^ofUSah 
Exhibit A 
July 19,2005 
To: Phil Lowry 
From: D. Kip Solomon, Ph.D 
Re. Monitoring Water Levels Near Sawyer Springs 
Pursuant to our discussion on July 18, 2005 regarding the effects of pumping Well B and 
Well D (owned in part or wholly by the Corporation of the Presiding Bishop of the 
Church of Jesus Christ of Latter-day Saints) on flow from Sawyer Spring and Upper 
Sawyer Spring, I have reviewed the data (attached) on the isotopic composition of water 
that I understand to have been presented in Exhibit K of Defendant's Brief in Opposition 
to Motion for Preliminary Injunction, served on October 7, 2003. In my opinion, these 
data are insufficient to establish or refute the existence of a hydrologic connection 
between Sawyer Spring and wells B and D. A time series (repeated measurements 
through time) of water level data from Well B and from Well D is needed in order to 
evaluate the hydrologic connection between subsurface (wells) and surface (springs) 
discharge. Furthermore, it is my experience that such data can be collected with no 
significant impact on the operation of the well. 
Respectfully submitted, 
D. Kip Solomon, Ph.D. 
lie compostions of waters in the New Harmony 
Location 
WELLS 
New Harmony-Fina Valley Intrusive 
Keith Hall Well 
CPB Well B 
CP9 Well D 
New Harmony Town Well 
Now Harmony-Vallay Fill 
CP8 Farm #2 Well 
CPB Farm #3 Well 
Tun Farm Well 
CPB Farm Wash Well 
Schmutz Well 
CPB Farm Pivot Well 
Mtn Springs Well B 
Anderson Junclion-Navajo Sandstone 
CortornWeil 
Sample Well 3 H 
Date Depth (ft) %» 
S , 60 8 " C 
1/1 a/99 
1/18/99 
1/18/99 
1/18/99 
4/6/99 
4/6/99 
1/18/99 
4/6/99 
4/6/99 
4/6/99 
1/19/99 
1/19/99 
200 -101.44 -13.355 
620 -100.86 -13.21 
590 -100.3 -13.33 
620 -110.04 -13.93 
145 -97.94 -13.16 
274 -95.84 -12.985 
212 -101.17 -13.64 
300 -99.755 -13.355 
630 -99.23 '13.31 
800 -96.97 -13.385 
700 -104.06 -13.815 
600 -106.08 -13.425 
pmc 
-14.1 
-13.4 
-15.6 
-14.6 
-10.9 
-11.0 
-7.5 
-9.5 
-10.1 
-10.1 
-11.1 
87.89 
86.61 
3H 
TU 
14.60 
13.38 
Residence 
Time (yrs) 
2.37 
2.34 Old modern 
0.17 Greater than 50 years, less than 400 years 
0.11 Greater than 50 years 
1.98 Old modern 
4.48 Modem 
0.01 Greater than 50 years 
-0.05 11.000 years 
-O.03 11.000 years 
67.13 0.04 Greater than 50 years, less than 400 years 
SPRINGS 
Now Harmony-Pine Valtoy Intrusive 
Upper Sawyer Spring 
Sawyer Spring 
Comanche Spring 
New Harmony-Valley Fill 
Upper CPB Farm Pond Spring 
ToquDr/ille -Basall 
Taquap/ille Springs overflow 
Toquorvillo Springs overflow 
Toquerville Springs (upper complex) 
1/18199 
1/19/99 
4/6/99 
1/19/99 
t/19/99 
4/6/99 
1/19/99 
-95 725 -12.99 -15.7 102.15 1.64 Old modem 
105 6 4 - 1 3 125 -13.5 91.62 3.81 Modem 
-101*87 -14.07 -16.7 80.95 1.04 Old modem 
-97.52 -12.59 
-97.985 -12.825 -12.3 
-90.85 -12.71 -12.5 
-100.27 -12.93 
OS .24 6.32 Young modem 
5.50 Young modem 
CFiBEKS 
New Harmony Basin 
Ash Creek @ CPB Well B 
Ash Creek @ CPB Well C culvert 
Ash Creek @ Old Hwy Bridge 
Kanarraville Basin 
Taylor Creek @ 1-15 
Kanarra Creek (5) Mtn Spring:; Blvd bridge 
Southern Ash Creak Drainage 
Losp Creek® 1-15 
Soulh Ash Creek @ gat ing station 
Harmon Creek 
Mill Creek 
Wot Sandy Creok © NW Comer Sec 17 
Canal adjacent lo Wet Sandy above pond 
Other arov drainages 
Laverkin Creek above diversion 
laeds Creek 
1/18/99 
1/19/99 
4/6/99 
1/19/99 
1/19/99 
ill 
1/19/99 
4/5/99 
4/6/99 
1/19/99 
1/19/99 
-101.07 
-100.63 
-90.865 
-99.805 
-93.71 
-93.885 
-93.45 
-100.69 
-35.875 
-86.925 
-88.955 
-101.6 
-98.4 
-13.3 
-13.11 
-12.435 
-12.6S 
-12.52 
-13.19 
-13.515 
-13.685 
-13.365 
-12.025 
-12.835 
-12.645 
-13.585 
- ;3 .4 
-13.3 
-11.1 
-7.3 
-3.6 
-5.8 
-8.7 
-9.5 
-3.6 
94.46 
100.32 
9S.51 
102 
1.52 Old modem 
3.20 Modern 
5.74 Young modarn 
4.e6 Modem 
4.83 Modom 
8.05 Young modem 
8.03 Young modem 
3.95 Modem 
K 
DEFENDANTS | 
• EXHIBIT •$ 
Solute chemistny of waters in the New Harmony area 
Sample Well Ccnd Temp TDS Ca Mg Na K HC03 C~3 CI S04 
Da to Depth (ft) pH pS/cm *C mg/l mg/l mg/l mg/l mg/i n>g/l mg/l rng/i mg/i ntg/l 
/Vow/ Harmony-Pirn) Valley Intrusive 
Keith Hall Wall 
CPB Well B 
CPB Wall D 
New Harmony Town Wall 
New Harmony-Vatlny Fill 
CP8 Farm in Well 
CPB Farm S3 Well 
Turf Farm WeJI 
CPB Farm Wash Well 
Schmute Well 
CPS Farm Pivot Well 
Mtn Springs Weil 8 
1/18/99 
1/18/99 
1/18/99 
1/10/99 
4/6/99 
4/6/99 
1/10/99 
4/6/99 
4/6/99 
4/6/99 
1/19/99 
200 
620 
590 
620 
145 
274 
212 
300 
630 
800 
700 
6.0 
7.2 
7J2 
7.0 
7.2 
7.3 
6.7 
7.2 
7.4 
7.4 
7.6 
390 
360 
410 
310 
1500 
1490 
1730 
1570 
670 
750 
410 
12.7 
11.6 
15.1 
14.7 
13.0 
13.1 
12.7 
12.4 
13.7 
16.4 
18.5 
248 
248 
264 
208 
1540 
1680 
1660 
1540 
564 
704 
188 
52 
58 
50 
38 
210 
210 
260 
230 
75 
95 
26 
16 
13 
18 
9.4 
98 
100 
100 
91 
32 
37 
12 
15 
13 
14 
12 
44 
47 
42 
39 
25 
32 
37 
1.4 
1.7 
1.7 
3.4 
7.0 
7.8 
3.6 
4.1 
4.1 
4.1 
1.7 
264 
224 
262 
186 
299 
284 
257' 
445 
232 
227 
186 
<1 
<1 
<1 
<1 
<1 
<1 
<1 
<2 
<1 
<2 
<1 
9 
19 
10 
7 
51 
104 
36 
37 
47 
58 
21 
6 
16 
7 
6 
695 
677 
074 
792 
143 
200 
23 
<0.02 
O.02 
<0.02 
<0.02 
0.29 
0.13 
0.1 
0.15 
<0.02 
0.07 
<0.02 
Anderson Juncrion-Navajo Sandstone 
Cottom Well 7.2 390 20.3 192 
SPRINGS 
New Harmony-Pine Valley Intrusive 
Upper Sawyer Spring 
Sawyer Spring 
Comanche Spring 
A/ew Harmony—Valley Fill 
Upper CPB Farm Pond Spring 
Toquenrillc-Basall 
Toquerville Springs overflow 1/19/99 
Toquervilla Springs overilow 4/6/99 
Toquerviilu Springs (upper complex) 1/19/99 
1/10/99 
1/19/99 
4/6/99 
6.7 
7.4 
7.7 
390 
480 
180 
7.7 
13.1 
13.4 
300 
258 
208 
55 
56 
27 
21 
19 
6.7 
18 
13 
6.6 
1.1 
1.7 
1.7 
253 
266 
13£ 
7.7 
7.7 
7.8 
610 
530 
620 
15.9 
10 
15.7 
436 
516 
77 
72 
30 
29 
2.9 
2.4 
220 
217 
37 O.09 
12 <0.02 
<5 <0.02 
16 144 0.09 
17 140 <0.02 
CREEKS 
New Harmony Basin 
Ash Creek @ CP8 Wei! B 1/18/99 
Ash Creek @ CPB Well C culvert 1/19/39 
Ash Creek @ Old Hwy Bridge 4/6/99 
Kanarravilio Basin 
Taylor Croek @ 1-15 1/1S/99 
Kanarra Creek @ Mtn Springs Blvd bridgB 1/19/39 
Southern Ash Creek Orainago 
Leap Creek © 1-15 1/19/99 
South Ash Creek @ gaging station 1/19/09 
Harmon Creek 1/19/99 
Mill Creek 1/12/98 
Wet Sandy Creek @ MW Comar Sec 17 4/6/93 
Canal adjacent to Wet Sandy above pond 4/3/33 
'.3 
J.O 
5.1 
330 
400 
810 
5.5 
6.2 
11 
.248 
268 
788 
8.1 980 0.6 820 150 
8.1 >20O0 6.9 2260 330 
8.3 
8.3 
8.2 
8.2 
8.4 
8.3 
370 
190 
210 
190 
320 
200 
6.3 
3.9 
2.9 
4.3 
13 
11.7 
204 
120 
288 
14 
16 
47 
4S 
150 
16 
8.8 
13 
14 
28 
34 
77 
15 
4.9 
2.4 
1.9 
2.7 
2.8 
0.1 
0.9 
0.5 
24« 
269 
263 
259 
291 
231 
159 
9 
11 
25 
19 
75 
5 
2 
4 
7 
8 
278 
387' 
1270 
11 
6 
6 
0.02 
0.03 
0.O2 
<0.02 
0.02 
0.09 
0.02 
<0.02 
Other area drainages 
Lavsrkin Croak above diversion 
Leads Creek 
1/10/99 
1/19/99 
